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Dear Ms Cameron 

 

AFCA CONSULTATION ON RESPONSIBLE LENDING APPROACH  

The Mortgage and Finance Association of Australia (MFAA) appreciates the invitation to make a 
submission on AFCA’s draft responsible lending approach (AFCA RL Approach).  
 

As context to this submission, the MFAA is Australia’s leading professional association for the 

mortgage and finance broking industry with over 14,500 members. Our members include mortgage 

and finance brokers, aggregators, lenders, mortgage managers, mortgage insurers and other 

suppliers to the mortgage and finance broking industry. Brokers play a critical role in intermediated 

lending, providing access to credit and promoting choice in both consumer and business finance. 

Brokers facilitate more than two thirds of all new residential home loans1 and approximately four out 

of ten small business loans2 in Australia. 

 

The MFAA’s role, as an industry association, is to provide leadership and to represent its members’ 

views. We do this through engagement with governments, financial regulators and other key 

stakeholders on issues that are important to our members and their customers. This includes 

advocating for balanced legislation, policy and regulation and encouraging policies that foster 

competition and improve access to credit products and credit assistance for all Australians.  

INTRODUCTORY COMMENTS 
 

As we have recognised in previous submissions, the MFAA has an excellent relationship with AFCA. 

Both organisations continue to work constructively and collaboratively, sharing data and information 

to build awareness of systemic and emerging issues in relation complaints and dispute management 

for the betterment of the system for our respective members and for their customers.  

External dispute resolution is a critical part of an accessible, efficient and fair financial system. All 
MFAA members are members of AFCA, either as holders of an Australian Credit License, as credit 
representatives or simply because of the MFAA requirement of membership that its members are 
members of an EDR scheme.  

 
1 MFAA Industry Intelligence Service Report 15th Edition pg 4 
2 Productivity Commission research paper Small business access to finance: The evolving lending market pg 44 



 

 
 

The MFAA welcomes AFCA’s Responsible Lending Approach. The Approach is a significantly 
important document providing guidance for industry and for consumers when dealing with AFCA. 
Responsible lending complaints are a significant portion of the complaints to AFCA with respect to 
financial services, and specifically with respect to credit. Because responsible lending complaints 
can be complex and relate generally to whether a consumer should or should not have been provided 
with a loan, the guidance will assist industry in understanding how AFCA will address responsible 
lending complaints.  

We believe it is critical that AFCA strike an appropriate balance between guiding industry participants 
as to AFCA’s approach without asserting financial firms should be adhering to an overly complex 
approach to responsible lending that is outside the principles outlined in the National Consumer 
Credit Protection Act 2009 Cth (NCCP) and in ASIC Regulatory Guide (RG 209).   In particular, 
AFCA’s approach to responsible lending should reflect the appropriate balance of protecting 
consumers, whilst maximising continuing access to credit for consumers that have the desire and 
ability to service their loans.  

Given AFCA’s key role in considering and determining complaints, its approach to responsible 

lending can have significant impacts to the consumer credit sector and, therefore, the whole 

economy.  Therefore, while we appreciate that AFCA’s Responsible Lending Approach is not law, 
the Approach will be a source for lenders (and brokers) in determining settings for credit policy, in 
the assessment of consumer credit applications, and to inform the assessment of responsible lending 
complaints through IDR channels. It is therefore important that the Approach is considered and 
balanced and does not have the unintended consequence of constraining the flow of credit through 
the economy. 

Our objective therefore in providing this submission is to assist AFCA to achieve the policy objective 
of the responsible lending requirements contained within the NCCP - that is to provide consumer 
protection in a way that balances access to credit.3 To that end we set out the following 
recommendations for AFCA’s consideration: 

1. Consider including specific guidance on how AFCA will consider broker related responsible 

lending complaints.  

2. Include the concept of scalability in the guidance, consistent with RG209. 

3. Include in the guidance consideration of broader circumstances i.e. economic conditions 

when the credit was provided. 

4. Include more complex responsible lending complaint examples. 

5. Ensure that the Approach does not go above and beyond RG 209. 

RECOMMENDATION 1: UPDATE GUIDANCE TO CONSIDER RESPONSIBLE LENDING 
COMPLAINTS RELATED TO MORTGAGE AND FINANCE BROKERS 

The mortgage and finance broking industry is characterised by high consumer sentiment and low 
complaint volumes. Over the last three years, complaints made to AFCA in relation to mortgage 
brokers made up less than 0.5% of all banking and finance complaints.  Research also highlights 
that more than two thirds of home loans in Australia are originated using the services of a mortgage 
broker.  Brokers are an important part of a customer’s home loan journey. Therefore, while 
complaints in relation to brokers are low, where broker originated loans are the subject of a complaint, 
these complaints can be complex and there may be multiple parties joined into the complaint (i.e. the 
broker and the lender).  

To this end we believe, whilst this Approach document is largely for the benefit of financial firms that 
are credit providers and states it would be a helpful guide for mortgage brokers, providing specific 
examples related to mortgage broking should be included. In particular it would be helpful for lenders, 
brokers and complainants to understand AFCA’s approach where the complainant has made a 
complaint against both the broker and the lender (i.e joinder complaints) and AFCA’s approach to 
joinder complaints.  

 
3 The Revised Explanatory Memorandum to the National Consumer Protection Bill noted: The key objective is to establish a 

regulatory framework for responsible lending conduct (in accordance with the decisions of the Australian Government and 
COAG) in a manner that strikes a reasonable balance between the goals of minimising the incidence of consumers entering 
unsuitable credit contracts, and the goal of maximising access to credit for consumers who have the desire and ability to 
service it. 



 

 
 

With joinder complaints, the guidance needs to be clear as to how AFCA will determine where 
responsibility lies if it finds that the loan is unsuitable for the consumer. Specifically, the Approach 
document should outline what AFCA considers the difference between a broker’s preliminary 
assessment, and the lender’s final assessment. In doing so, the Approach needs to take into account 
the information that is available to the broker (which is often less than what is available to the lender) 
in undertaking verification steps for the preliminary assessment, and that lenders have access to 
different means by which to complete a reasonable enquiry to achieve the final assessment.  

RECOMMENDATION 2: CONCEPT OF SCALABILITY NEEDS TO BE INCLUDED IN THE 
APPROACH DOCUMENT 

The NCCP Act states that the inquiries and verification that licensees need to take when assessing 
an application for credit must be ‘reasonable’.  

What is ‘reasonable’ is dealt with in RG 209 through the concept of ‘scalability’.  Scalability in relation 
to what kinds of inquiries and verification steps lenders should take is enshrined in RG 209 and 
supported by the wording of the NCCP Act. Specifically, RG 209 provides: 

The National Credit Act requires that you make inquiries about the consumer you 
are dealing with, and verify information about their financial situation, to a reasonable 
standard. We consider that what you need to do to meet these obligations in relation 
to a particular consumer will vary depending on a range of different 
circumstances relevant to their particular application.4 

ASIC sets out in RG 209 when ASIC considers that a licensee should be undertaking more extensive 
enquiries in relation to an application for credit, which in RG 209 includes in circumstances where 
the credit product is more complex.  

It is impractical for both lenders and borrowers to treat all credit in the same away.  Further, most 
consumers will not expect or desire invasive inquiry into their financial situation for a small value 
loan.  

For example, the Approach seems to indicate that a review of a consumer’s bank statements must 
occur in all circumstances whether the credit application is for a small personal loan or a mortgage. 
The Approach seems to indicate that AFCA would expect for a licensee to obtain and review bank 
statements for all forms of consumer credit (including, by way of example, a $1,000 credit card).  
In practice, and in accordance with the guidance within RG 209, licensees generally (subject to any 
information indicating that the consumer is vulnerable): 

• undertake more extensive verification steps where the loan is larger, and more complex; 

• and less extensive verifications steps (for example simply getting a credit report and wage 
slips) for simple, small value loans e.g. personal loans. 

Given the concept of scalability is contained in RG 209, it should also be considered in AFCA’s 
Approach. 

RECOMMENDATION 3: APPROACH DOCUMENT NEEDS TO ALSO CONSIDER ECONOMIC 
ENVIRONMENT IN WHICH THE LOAN WAS PROVIDED 

It is critical that AFCA considers the context and the environment in which the credit is provided. For 
example, during the pandemic, lenders looked to support borrowers in stress, for example borrowers 
on furlough, by offering moratoriums and repayment holidays (which potentially meant deferred and 
higher repayments later in the loan life).  

Equally in the current environment, which has seen a sharp increase in interest rates and higher cost 
of living, many borrowers are finding themselves as “mortgage prisoners”. RG 209.243 specifically 
outlines situations where lenders may undertake less verification steps to support ‘mortgage 
prisoners’. Specifically, RG 209 provides: 

In the event of a refinance under a lower rate loan, the consumer’s repayments will likely 
reduce even if the period during which they are making payments is the same (assuming they 
are not borrowing additional funds). In these circumstances, it is reasonable for lenders to 

 
4 RG 209.79 



 

 
 

specifically consider the consumer’s payment history under their existing loan. Other matters 
may be given less weight, unless they identify particular risks with the consumer’s financial 
situation. 

Under RG 209, lenders can conduct less inquiries and verification steps for those borrowers that are 
considered to be mortgage prisoners under certain conditions. These conditions include that the loan 
the borrower is refinancing into is “like for like” in terms of repayments and loan term, that the 
borrower can demonstrate they have met their repayments under their pre-existing loan and that they 
have no adverse changes in their circumstances. This is to allow these borrowers who are mortgage 
prisoners to refinance to a more suitable loan and thus reduced their repayments (putting them in a 
better financial position).  

We recommend that the Approach document include consideration of the conditions under which the 
borrower was provided the loan. This recommendation also aligns with AFCA’s fairness mandate. 

RECOMMENDATION 4: INCLUDE MORE COMPLEX RESPONSIBLE LENDING EXAMPLES 

While the MFAA appreciates the use of examples throughout the Approach document, we are 
concerned that the examples do not include the level of complexity required to be useful to industry.  
Our observation is that many of the examples show behaviour by the lender that is clearly 
problematic.  The types of examples that would greatly assist industry are examples where the 
behaviour of the lender was less clear, and the situation more nuanced. 

For example, the Approach document rightfully states that lenders should be looking for ‘red flags’, 
and specifically red flags relating to financial abuse, domestic violence or another type of 
vulnerability.  Examples of the types of less obvious and more nuanced red flags that AFCA expects 
financial firms to see would be of great use to industry.  

RECOMMENDATION 5: ENSURE THE APPROACH DOCUMENT DOES NOT GO ABOVE AND 
BEYOND RG 209 

There are a number of areas where we consider the AFCA Approach deviates from RG 209, and in 
effect applies a higher standard than RG 209.  

One example is that the Approach document does not deal with a consumer’s obligation to reduce 
discretionary spending in order to make their loan repayments.  In times of rising interest rates and 
cost of living, understanding AFCA’s expectations when it comes to consumers reducing 
discretionary expenditure is of vital importance. 

RG 209, along with the Federal Court decision in Australian Securities and Investments Commission 
v Westpac Banking Corporation [2020] (ASIC v Westpac) support the notion that a consumer should 
be expected to cut back on discretionary expenditure in order to afford their loan. This concept is not 
included in the Approach document. 

As per our comments at Recommendation 2, the law only requires lenders to do what is ‘reasonable’.  
This concept has been included in RG 209 as ‘scalability’.  As AFCA’s Approach does not deal with 
the concept of scalability nor the approach taken in RG 209 with respect to discretionary expenditure 
(see RG 209.57), it risks going above and beyond both the law and RG 209.  

Closing remarks 

 

We also suggest AFCA establish a regular forum for industry representatives to discuss how the 

Approach has been applied in practice and to identify whether any changes are required to the 

Approach or other action is necessary. We note that AFCA’s Operational Guidelines to its Rules 

specifically notes that it has formal and informal review mechanisms to allow for industry bodies to 

raise concerns with AFCA’s approach and forum would be an appropriate mechanism by which to 

give effect to this guideline. 

 

 



 

 
 

We again extend our thanks. Responses to consultation specific questions can be found in 

Attachment A.  If you wish to discuss this submission or require further information, please contact 

me at  or Naveen Ahluwalia at . 

 

Yours sincerely 

 
Anja Pannek 

Chief Executive Officer 

Mortgage and Finance Association of Australia


















